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Learned counsel for appellee lay great stress upon

the letter of ex-Attorney General P. C. Knox, quoted in

full in U. S. vs. Byers, 127 Fed., 993, and his letter of May

12, 1902, addressed to the chairman of tlie Judiciary

Committee of the House of Representatives (appellee's

brief, pp. 4-6), and from these they conclude that:

"It is apparent, from this report and the letters

made a part of it, that it was the clear intent and pur-



))ose of the Attorney General, and also of Congress, by
this Act, to establish an uniform system of commutation
of sentence for 'good tmie' earned by Federal prisoners

without regard to the time of their conviction." (Brief,

].. 8.)

We take it that in this they mean, without regard to

the time of imposing the sentence in execution of the

conviction. Unless learned counsel mean this, then their

statement as above (quoted falls within the reasoning of

appellant's brief, i. a., that the act does apply

to convictions had, but does not ai)ply to sentences im-

posed after the time the Act went into elfect. If by '

' con-

viction" they mean in general terms sentences imposed,

then their sweeping claim is not justified by these two

letters of the Attorney General ; on the contrary, the first

letter of the Attorney General shows that he had grave

doubts whether or not a law allowing commutation for

good conduct wouki be constitutional if made applicable

to sentences imposed prior to the time when such Act

took effect; for instance, he says, at page 998 in U. S. vs.

Byers, supra

:

"The Pennsylvania Act suggests another and more
serious question— whether any commutation can have any
application in our constitutional system to sentences pre-

viously imposed,"

And he cites

:

Commonwealth vs. Hallouay, 42 Pa. 442,

s. c. 82 Am. Dec. 526.

By reference to the case cited, we find that the first

syllabus of that decision reads:

"Act shortening convict's term of imprisonment by
giving credits for good conduct is unconstitutional, as in-

terfering with the judgment of the judiciary."



The main body of the opinion gives the following

reasons why such an act would be unconstitutional ; viz

:

"But a majority of us think the act is unconstitu-
tional, as interfering with judgments of the judiciary.

The whole judicial power of the commonwealth is vested
in courts. Not a fragment of it belongs to the legisla-

ture. The trial, conviction, and sentencing of criminals,

are judicial duties, and the duration or period of the sen-

tence is an essential part of a judicial judgment in a crim-
inal record. Can it be reversed or modified by a board
of prison inspectors acting under legislative authority?
If it can, what judicial decree is not exposed to legisla-

tive modifications? From what judicial sentence may
not the legislature direct 'deductions' to be made, if this

act be constitutional ? What they may do indirectly, they

may do directly. If they may authorize boards of in-

spectors to disregard judicial sentences, why may they

not repeal them as fast as they are pronounced, and thus

assume the highest judicial functions ?

"It is to be observed that these questions have no

reference to the power of the legislature to prescribe a

general rule of law that shall be inconsistent with a pre-

vious judicial decree. Such a rule, when it operates on
future cases and not retrospectively, is quite legitimate.

Their power to legislate in that manner, is not to be

doubted. But under the act in question, the good conduct

of a particular individual, under judicial sentence, is to

work out for him an abatement of a part of his sentence.

In respect to one of the relators, who was convicted and
sentenced before the law was passed, it is considered very

clear that it is a legislative impairing of an existing legal

judgment. But is it not equally so in respect to him who
was sentenced since the date of the act? The court could

not have taken the act into account in measuring the sen-

tence, because they could not know how many days of

abatement the prisoner would earn. They could fix his

sentence only by the exercise of that judicial discretion

which the Constitution has vested in the judiciary. Any
interference with that sentence, except by a court of su-

perior jurisdiction, or by the executive power of pardon,



would seem to be a prostratiou of that distribution of

jj;overnmental functions which the constitution makes
among three co-ordinate departments. In this view, the

act would be highly unconstitutional."

The above decision unmistakably sustains the grave

doubt of the Attorney General; having this grave doubt

in liis mind and having examined the decisions referred

to in his letter as quoted in U. S. vs. Byers, supra, is it rea-

sonable to suppose that the Attorney General would ask

Congress to pass a law which to his own mind would be

unconstitutional f Surely not. The draft of the bill sub-

mitted by him, in clear positive terms states that it shall

apply only to sentences imposed after the act takes ef-

fect. No doubt the person w^ho drafted the bill inad-

vertently left in the words "has been or" and "is" found

in lines one, two and three of Section 1 of the act, but

when he came to fix the time when the act should go into

effect and the persons who should reap the benefit of the

act, he used very plain language to express his intention.

Congress adopted the same clear expressions, and made

it apply only to sentences imposed— not convictions—
after the act should take effect.

We might also add that in U. S. vs. Byers, supra, Dis-

trict Judge MacPherson also held that the act of June 21,

1902, (32 Stat. L. 397) only applies to sentences imposed

after the act went into effect.

At page 15 of their brief, learned counsel for appellee

assert that "in construing a statute we should not con-

vict Congress of an absurdity." Would it be as great an

absurdity to eliminate the words "has been or" and "is,"

as we have previously suggested, as it would be to en-



tirely snulf out Section 3 of the act? Would it be as

great an absurdity to hold that the act did apply to con-

victions, even though obtained before the act went into ef-

fect, as it would be to brutally cut out the plain, postive

language of Section 3?

*'Tlie intent of the law-maker is the law." Con-

gress in this act in plain, clear, positive words, says

:

"This act shall apply only to sentences imposed by the

courts subsequent to the time that this act takes effect,"

and, ''prisoners serving under any sentences imposed

prior to such, time, shall be entitled to, and receive, the

commutation heretofore alloived under existing laws."

Surely the intent of Congress could not be more clearly

exi)ressed, and taking that clear expressed intention, in

connection with the doubts which the Attorney General

had concerning the constitutionality of a law which would

l)e made applicable to sentences imposed prior to the time

when it went into effect, we respectfully submit, as con-

tended in our main brief, that the judgment of discharge

of appellee in this matter should be reversed, and the ap-

pellee remanded to the custody of the officers of the Gov-

ernment to wait the expiration of his term of sentence.

Respectfully submitted,

JESSE A. FRYE,

United States Attorney.

ALFRED E. GARDNER,
Assistant U. S. Attorney.

EDWARD E. CUSHMAN,
Special Assistant to the Attorney General,

of Counsel.




